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EDITORIAL NOTES. 

At the annual meeting of the American Bar Association, at Mon- 
treal, the committee upon expert assistance in the preparation of legis- 
lative bills, made a report the text of which we have not seen, but 
which reached the conclusion that it is entirely practical to establish, 
in connection with any Legislature, a permanent agency capable of 
giving expert drafting assistance for all bills introduced. It urged the 
Association to place itself on record as favoring legislation providing 
for reference and drafting departments in connection with all State 
Legislatures and with Congress. It stated that there were drafting 
departments in Wisconsin, New York, Massachusetts, Pennsylvania, 
Indiana, Connecticut and Rhode Island. This is a matter which may 
need a great deal of urging before it can be brought about in New Jer- 
sey, but it is too important not to be tried in this state, where the 
complexities of legislation and the errors made in statutes enacted 
have proved not only burdensome to lawyers, but injurious to the 
public. No doubt one result would be a large reduction in the number 


of annual acts and more homogeneity as to those reaching the statute 
books. 





A careful reading of the three main political platforms put out by 
the Democratic, Republican and Progressive parties in this state, 
shows that the substantial differences between them on leading ques- 
tions, are, for the first time in years, at a minimum. While each plat- 
form touches upon some subject omitted in the other, on most of the 
live questions they are unusually alike. Every citizen should be glad 
to see this, because it indicates that the result of the discussions of the 
past year or two has been to create a public sentiment much in ad- 
vance of what it was previously. Some of the subjects treated upon 
in these platforms are of great importance, while others may be con- 
sidered of minor consequence. Among the former are those of the 
development of inland waterways; the maintenance of the present 
strict election laws (although certainly they need to be amended in 
various particulars) ; the consolidation of some of the state boards and 
institutions ; economy in state expenditures; a revision of the taxing 
system; grade-crossing elimination; preferential system for primary 
voting ; separation of state and municipal elections ; prohibition of child 
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labor ; and, finally, the strengthening of the laws governing pure food. 
Only one of the parties, the Progressive, distinctly favors the short 
ballot, and this we regret, because the present long ballots are not 
only a nuisance to the voter by being confusing, but tend to a dissipa- 
tion of the good to be derived from our present improved election sys- 
tem. The divorcement of municipal from state elections will partly 
cure this evil, but not altogether. The object intended to be reached 
by the commission form of government in cities needs to be reached, 
in one way or another, in all municipalities and at all elections, viz. 
a concentration of the minds of the voters upon fewer officials, and a 
concentration of responsibility among fewer officials. The whole 
problem is going to be worked out in time, but, meanwhile, public in- 
terests are bound to suffer. 





The lateness of the publication of the laws of 1913 is responsible 
for various illegal matters and methods in this state, one of which has 
been the presentation of petitions to many of the Courts of Common 
Pleas of various counties for licenses to sell liquors. A new act went 
into effect on April 8th last, but has only just become generally known, 
providing that, thereafter, applicants for licenses must become com- 
petitive bidders. The act includes the following: “The court, excise 
board, or other authority, having power to issue licenses. . 
shall, upon the written request of any person who states that ne de- 
sires to obtain a license to sell said liquors therein in quantities less 
than one quart, give public notice that on a certain day named, it will 
receive bids in writing, at the clerk’s office, from all persons who desire 
to so sell said liquors, such bids to contain the name of the person who 
desires to procure a license, the location of the proposed premises and 
the amount that such person is willing to pay in order to obtain such 
license.” 

Provision is then made for advertising and the act further reads: 
“On the day so appointed for receiving bids, the licensing authority 
shall receive all bids that may be submitted to it, as herein prescribed, 
and on the following day shall, at a time and place to be specified in the 
notice aforesaid, publicly open each and all of such bids submitted, and 
as soon thereafter as possible, prepare a list which shall contain the 
name of each person who submitted a valid bid, together with the 
amount thereof, which list shall be a public record. Licenses shall 
thereupon be issued, pursuant to the provisions of this act, to the per- 
sons accepted to the licensing authority, who made the highest bids 
therefor, and otherwise complied with the requirements of law, but 
only upon the basis of one license for each 500 population in excess of 
the ratio herein presented, the issuance of such licenses to be made in 
order to the highest bidders therefor, who comply with all such re- 
quirements and acceptable to the licensing authority.” 





Some of our lawyers occasionally dabble in poetry, and we are 
wondering if any of them has ever been capable of perpetrating lines 
equal in scientific attenuosity to the following, which the Editor of 
The Journal copied not long ago, when on the ocean, from a printed 
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work by a “poet” of another state, whose name we are sorry to sup- 
press. The work was regularly issued by a responsible publishing 
house, but we presume was paid for by the author, whose hopes to 
secure an immortality of fame we should not like to discourage. The 
following is but a sample verse: 


“Abscissa and coordinate on paper ruled we plot and chart; 

The atom’s soul substantiate ; all life’s partitions tear apart, 

We focus down our microscope—a hair’s breadth the horizon fills 

In fragile tests tubes blindly grope for life that through the ether fills.”’ 





An interesting comment is brought forth in ruling upon a request- 
ed instruction by the Supreme court of Mississippi in the case of Clark 
v. State, 59 Southern Reporter, 887: “The race question and all of its 
vexations and perplexities should be dropped at the outer door of all 
courts of justice. When a black man is on trial for his life, he, of 
course, should be tried by the same law, and convicted or acquitted 
according to the evidence and the law, that would lead a fair and im- 
partial jury to convict or acquit a white man. One law and one justice 
should be the maxim, whether the defendant is rich or poor, strong or 
weak, the descendant of kings or of paupers; and under no circum- 
stances should the court permit the officers of the state to say or do 
anything which might in the remotest degree prejudice the jury against 
the defendant on account of race or color or social standing. * * * 
It is possible defendant was asking for an instruction according to the 
code of unwritten law, unknown to the courts, and which should be 


unknown to the juries.” 





While the law of most states is that when a defendant is placed 
upon trial under a criminal charge he may offer evidence as to his good 
character, can he go a step further and show that his character is bet- 
ter than that of the average man? The question is answered by the 
Court of Appeal of Alabama in Cook v. State, 59 Southern Reporter, 
519, in a case in which defendant, a negro, was charged with homicide. 
The court says: “We know of no rule, however, which permits a de- 
fendant to show by witnesses that he—after the similitude of the Phar- 
isee who was thankful that he was better than other men—possesses a 
character superior in points of excellence to that of the average man. 
The witness Harris was properly permitted to testify that the defend- 
ant was, in the community in which he lived, regarded as a man of 
eood character. The court properly refused, however, to allow that 
witness to testify that his character was better than ‘the average negro.’ 
The law draws no distinction between the negro and the members of 
the white race as to what is or is not a good character. There is but 
one standard, and all men must measure up to it.” 





FLAWS IN PRISON SYSTEM. 

At the American Prison Association meeting at Indianapolis on 
Oct. 15th, Judge Harry V. Osborne, of Newark, made an address, a 
portion of which is presented below. 

Judge Osborne, by way of introductory, explained that the 
thoughts outlined were the result of his own experience in the courts, 
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as well as the results of his investigation of the thought and experi- 
ence of others. 

“That we have a criminal problem to-day is largely due to the 
failure of society to discover and prevent those contributing causes 
which lie at its root and to its failure to provide for adequate treatment 
of the offender. If we are to secure practical results we must consider 
the problem from its psychological and medical, as well as its legal, 
aspect. 

“It has been estimated that there are some 500,000 prisoners in the 
United States, but the problem is far greater than can be measured by 
mere numbers. 

“To just what extent our criminal problem is due to hereditary 
influences, environment, deficient mentality and physical defects it is 
impossible to say definitely, but we do know that these influences are 
the cause of much incompetence and crime and most potent factors in 
the development of the criminal career. Such conditions must neces- 
sarily produce inefficient men and women who are equipped neither 
mentally nor physically to compete in the struggle for existence or to 
withstand the temptations of life. 

“We cannot close our eyes to the influence of heredity upon the 
conduct of the individual. The fact that nervous and mental diseases 
are oftea transmitted was known to Hippocrates and is now generally 
recognized. The many physical and mental defects and peculiarities 
of the confirmed criminal may frequently be traced to the ancestor, . 
sometimes through several generations. 

“The feeble-minded contribute largely to the criminal class. * * * 
Easily led, readily susceptible to bad influence, or, when following” 
their own defective judgment, readily falling into evil ways, they be- 
come criminals. Unrecognized, they are a most dangerous element in 
the community. This is particularly true of the morons, those so- 
called borderline cases, who are too frequently classed as merely 
ignorant by parents, teachers and courts. It is difficult to realize to 
how great an extent these unfortunates swell the ranks of the crim- 
inal class. 

“In a Binet test of 100 juvenile delinquents recently conducted at 
the House of Detention in Essex County, N. J., only eleven were 
found to be normal in respect to their mental equipment, and of the 
remainder examined, forty-two were regarded as irresponsible by rea- 
son of mental deficiency. They ranged from one to ten years below 
normal. But a single boy responded sufficiently to the tests to be 
rated above normal. These tests confirmed the results of a similar 
series of tests in the same institution about a year previously. 

“It is with the juvenile delinquent that the most effective pre- 
ventive work can be done; as we have seen, he is seldom a normal 
child and he therefore requires exceptional care and treatment. Un- 
less followed by intelligent treatment his first arrest may be the be- 
ginning of a criminal career. His first offense usually results from his 
desire for amusement, or from bad environment and evil associations ; 
he frequently begins by truancy, which may well be attributed in 
many cases to his inability to study owing to physical defects, he is 
then inevitably thrown among bad associates and ends by stealing. 
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“His parents, if he is not an orphan, which is frequently the case 
are often degenerate, defective, immoral or criminal. Or, without care 
or control while one or both parents work to gain a meagre living for 
the family, he has little chance for wholesome recreation, and is forced 
upon the streets of the slums. The juvenile court, im dealing with his 
case, should be able to recognize in him the victim of a bad heredity, 
injurious social conditions and inferior physical and mental develop- 
ment, and apply the appropriate remedy in the interests of the indi- 
vidual and of society; for physical defects, relief; for bad environment, 
good, and for moral degeneracy, supervision, instruction or custodial 
care. 

“The development of the probation and parole system has solved a 
large part of our criminal problem in taking care of first offenders, 
where the nature of the offense and the character of the offender war- 
rant their use. It is certain that a very large majority of probationers 
make good. Probation saves the State the expense of maintenance in 
an institution, the possibility of bad association while there and the 
consequent disgrace to the offender’s family, as well as giving an op- 
portunity to remedy home conditions, where they are the contributing 
causes of the delinquency. 

“We must not overlook the fact that the State has responsibilities 
to the offender, even after conviction. The time spent in prison should 
be devoted to the preparation of the prisoner, mentally and physically, 
to resume his place in society. Treatment in an institution which 
— to irritate and weaken an already defective body and mind must 
ail. 

“There is no justification in morals for the continuance of the in- 
dustrial systems of prison administration still in vogue in some States. 
The contract and lease systems should be abolished altogether and 
that of State use, so-called, in some of its various forms, substituted. 

“Prisoners should not be placed at mechanical tasks which tend 
to benumb the functions and deaden the sensibilities. Nor should they 
be subjected to wearing humiliating garb and compelled to walk in a 
degrading manner, nor kept in solitude and idleness, except for dis- 
ciplinary purposes for infraction of reasonable institutional rules. 

“No matter what a man has done outside the institution, the State 
has no right to degrade him; there can be no reformation in degrada- 
tion. There is nothing in such treatment tending to return him to 
society an honest, useful and better man. 

“Prisoners should labor for their own well being and to pay for 
their maintenance; a portion of their earnings should be devoted to 
the support of their families who are, in too many instances, left en- 
tirely unprovided for during the period of imprisonment. Their labor 
should provide them with a fund with which to begin life anew. To 
release them without some means of support is not only discouraging, 
but tends to drive them back to their old haunts and former associ- 
ations. 

“There should be co-operation of medical and psychological ex- 
perts with the prison administrators and with the courts. Inmates 
should be kept under observation during confinement and be subjected 
to expert examination for mental and physical defects which might 
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have a tendency to affect their future conduct. Such examinations 
would be of great value in connection with the administration of the 
indeterminate sentence and parole. 

‘“‘We must remember that crime is a symptom for which we should 
seek the reason and the remedy; the essence of the problem is not so 
much what the criminal is, but what has brought about his career. It 
is his character which presents the perplexity. Many offenders, be- 
cause of physical abnormalities and mental deficiency are subjects for 
the physician and the psychologist rather than for the court. Yet 
under our present system the court must apply the remedy without 
any conception of the true situation.’ 

To remove this defect, Judge Osborne made this proposal: 

“Before sentence is pronounced, a careful examination of the pris- 
oner should be made by medical and psychological experts in order to 
ascertain to what extent the act was due to deliberate intent or 
was the result of heredity, unfortunate environment, physical 
abnormality or mental deficiency. The result of this examination 
should be laid before the judge to assist him in reaching a proper con- 
clusion in disposing of the case. He could then act intelligently and 
discriminate between the defective, the first offender and the habitual 
criminal. 

“Facilities for this work could very easily be provided by utilizing 
our county jails for houses of detention, or establishing separate de- 
partments for the purpose, where prisoners awaiting trial or sentence 
could be kept under observation until the court disposed of their cases. 
Each prisoner should be studied and the defective manifesting crim- 
inal tendencies needing treatment separated from incorrigibles or those 
susceptible of improvement in modern reformatories. 

“As the disposition of the case should be in accordance with the 
mental condition and individual needs of the offender, either custodial, 
reformatory, educational or otherwise, with a view to his mental, 
physical and moral rehabilitation, to accomplish this object the State 
should establish institutions, or departments in existing institutions, 
where these cases may be studied. 

“All institutions should contain an observation department under 
the direction of a competent staff for the examination of the physical 
and mental condition of defectives confined there, whose duty it would 
be to recognize and report for transfer those so markedly deficient as 
to require separate treatment in institutions especially adapted to their 
needs. 

“There must be legal recognition of these defective delinquents 
and commitment to permanent custody.” 

Other recommendations with reference to various minor phases 
of the criminal problem were made and in conclusion Judge Osborne 
said: 

“Men cannot be tortured into goodness. The knowledge which 
we have gained through our experiences in the past, in conjunction 
with the intelligent interest now being manifested in this subject, will 
modify the action of the courts and beneficially affect the methods of 
treatment and management of prisoners in our institutions to the ulti- 
mate benefit of both society and the individual.” 





TORT TO AN UNBORN CHILD. 


TORT TO AN UNBORN CHILD. 





It is believed no case can be found, in which recovery has been 
had by a child suing for negligence culminating in injury after birth. 
There are, however, several cases in which recovery has been claimed, 
in only one of which, however, does a court hold squarely that an 
action for such an injury does not lie. An example of the principle 
that an action might lie is found in Nugent v. Brooklyn Heights Co., 
139 N. Y. Supp. 367, decided by New York Supreme Court in Appel- 
late Division. Recovery was denied in this case, however, because it 
was said there was no relation of passenger between the defendant 
carrier and the then unborn plaintiff. 

The case refers greatly to and quotes abundantly from Walker v. 
Great Northern Ry. Co., 28 Irish Law Reps., Q. B. & Ex. Div. 69. In 
this case it is rather to be thought that three of the four judges con- 
sidered that no action would lie, whatever the character of the negli- 
gence, but it really went off on the ground of there being no relation 
of passenger between the carrier and the plaintiff in her pre-natal 
state. The Chief Justice said he wished it to be clearly understood 
that he does not go the length of saying that: “If a person, knowing 
that a woman is enciente, willfully inflicts injuries on her with a view 
to injuring the child and the child is born a cripple, or after its birth 
becomes a cripple, owing to the injury so willfully inflicted, an action 
does not lie at the suit of the child so crippled.” 

This seems not a very large reservation, and one not altogether in 
accord with what we understand to be the spirit of American decision. 
Such would not qualify matters so greatly in favor of one guilty of 
wanton injury. We understand the American rule to be, that contem- 
plation of consequences is not narrowed greatly in favor of a willful 
tort feasor. in other words, American decision would not stop to in- 
quire whether he knew a woman was enciente or not, nor whether 
there was “a view to injuring the child.” We can understand very 
readily, therefore, that a judge making no broader exception than this 
would readily yield to.the fact that a foetus was not a passenger, 
though it be admitted that a child too young to pay is a passenger, 
when accompanying its parent, or other person in whose care it is. 
Austin v. Great Western Ry. Co., L. R. 2 Q. B. 442. 

3ut how the New York court can follow the Irish court in this is 
not clear. It has been squarely held in this country, that a child ac- 
companying another in whose care it is, isa passenger under its care- 
taker’s ticket and here the rule of consequential injury is not so hedged 
about as in British decision. For cases as to child being a passenger 
see Rawlings v. Wabash R. Co., 97 Mo, App. 515, 71 S. W. 534; 
Ball v. Mobile L. & R. Co., 146 Ala. 309, 39 So. 584, 119 Am. St. R. 32. 

Our observation seems pertinent in view of the following lan- 
guage by the New York court: “To the conclusion that an unborn 
child is not in existence so as to be entitled to the protection of his per- 
son and his property, I dissent. It is not helpful to characterize its ex- 
istence as fictitious as to property rights. The rights are accorded to 
it. The indisputable fact is that one is answerable to the criminal law 
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for killing an unborn child, who to that end is regarded as in esse, and 
the further fact is that the unborn child, so far as the property inter- 
ests are concerned, is regarded as an entity, a human being with the 
remedies usually accorded to an owner.” 

We confess to disappointment in seeing a court proceeding so ad- 
mirably and then turned away by saying that: “The (unborn) child 
in its distinct entity was not a passenger, and the company owed it no 
duty in the matter of safe carriage.” How could want of “distinct 
entity” be any more assumed than in the case of a non-fare child ac- 
companying a passenger in whose care it is? 

In Allaire v. St. Luke’s Hospital, 184 Ill. 359, 48 L. R. A., 225, 75 Am. 
St. Rep. 176, the suit was by the child for negligence toward its moth- 
er in and about the plaintiff being born so as to cause it serious injury 
after its birth. This case squarely denies all right of recovery upon 
grounds stated by one of the judges in the Walker case, to the effect 
that a child before its birth is, in fact, a part of its mother and is only 
severed from her at birth, and that it is “a mere legal fiction” that it 
may be regarded as in esse for some purposes. 

In Massachusetts the reasoning leaned to the Illinois view. It 
was held, however, that, whether this was the right view or not, an 
unborn child was not contemplated by the particular statute upon 
which the suit at bar was based. Dietrich v. Northampton, 138 
Mass. 14. 

It is to be noted that there was a dissenting opinion in the Allaire 
case. It claims that the question has never been squarely decided in 
England, and it is argued that it is not absolutely true that at all stages 
dependent upon her living. If there is, therefore, a distinct life there 
of gestation a child is so a part of the mother, that its viabilityis entirely 
a distinct entity and to this injury is done. 

This reasoning, we think, accords best with American view, that 
where a wrong has been done mere technical considerations shall not 
forbid recovery. Whether we speak of the child’s entity being a mere 
legal fiction or not, it is a fiction founded on a fact in nature and the 
supposed fiction, if invention in such a thing is necessary, is for the 
benefit of the child. A wrongdoer has no claim for objecting to its op- 
eration against him. The reason of the law prevents the vesting of 
estates in others, through this supposed fiction. Is it not much less 
to give it recognition against a tort feasor, willful or otherwise? Has 
not the state as much interest in the protection of one about to be 
born, in his pursuit of life, liberty and happiness, as in the case of one 
already born? The law of torts, we believe, has a wider sweep in this 
country than before 1776 in England, and the technical refinements of 
the common law, as to which courts both English and American differ 
more than a hundred years thereafter, should not greatly control the 
latter in this kind of a case. We may well suppose that here is a sub- 
ject for treatment under vastly different environment than obtaining 
prior to American independence. Some courts seem afraid to accord 
relief if there may result a rule difficult of proper limitation—a seem- 
ing reflection upon their efficiency as tribunals of justice.—Central 
Law Journal. 





SOMB ODDITIES IN THE ENGLISH COURTS. 
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SEcoND ARTICLE. 


The singular libel suit in the case of the stolen Crown jewels was 
noted in the preceding article. 

It cannot be said, however, that that case was as widely read and 
commented on as that of the breach of promise suit of the well-known 
actress, “Daisy Markham,” whose true name was Mrs. Daisy Annie 
Moss, against the Marquis of Northampton. This was heard in the 
King’s Bench Court before Mr. Justice Bucknill and a special jury. A 
large array of counsel was engaged, and, of course, the court room 
was packed. A full trial, however, did not occur, because, after the 
junior counsel for the plaintiff had opened the pleadings in the usual 
way, Sir Edward Carson, acting for the plaintiff, arose and said that 
the promise of marriage was not denied, but that subsequently the 
Marquis had broken the engagement solely at the desire of his father. 
He read a letter (given below), and then said that the parties had just 
decided to settle the suit by the Marquis paying “Daisy” £50,000 and 
costs. Defendant’s counsel then spoke and said that the plaintiff, 
when he became engaged, was Lord Compton, heir-apparent to the 
Marquisate of Northampton, though at the present time, his father 
having died, the defendant had become in fact the Marquis. The son 
had done all in his power to obtain his father’s consent, but without 
effect, “as the latter laid upon the son the most absolute prohibition 
of this marriage, and ultimately took from him, as it happened within 
a very short time of his untimely and lamented death, the most solemn 
engagement that he would not pursue this desire to marry the plaintiff. 
Under these circumstances, the only question here was, having regard 
to the position in which the parties had stood, what compensation in 
a money sense the defendant ought to make to the plaintiff. His Lord- 
ship had no hesitation in agreeing that the sum which my learned 
friend has mentioned was, so far as money was concerned, a reasonable 
provision to be made. I hope, as far as money can mitigate the disap- 
pointment of the plaintiff, it is not an ungenerous provision. It is 
made on the footing that the defendant desires it to be understood that 
he had a sincere desire to marry the plaintiff, and he wrote the letter 
which my learned friend has read in absolute frankness and sincerity. 
Under those circumstances we have entered into the arrangement 
which my learned friend has mentioned to your Lordship, and I am 
quite sure we have done what is best in the interests of both these 
parties.” 

The letter referred to above is given here as showing that some of 
the young English Lords write very much like some of the untitled, 
crazy young lovers of America: 

“Castle Ashby, Northampton. 

“My dearest Daisy—I must just write you a line as I am so 
wretchedly miserable. I want to assure you that I am trying to do the 
right thing, and though you will perhaps find it difficult now, I am 
going to ask you to believe that I always have, and do at the present 
moment, love and respect you more than anyone in this world, and 
that you are absolutely my ideal and perfect womanhood. 
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“But, Daisy, the ways of the world are hard, and I want you to 
believe that what I am now doing I am doing from a sense of duty, 
genuinely believing it to be the best for both of us. Darling, I have 
known it all along. I have tried to smother my reason, to stifle my 
thoughts for your sake. But when my father talked to me on Friday 
he only faced me with the same thoughts that I told you of when I 
first loved you, and which I have ever since been trying to suppress. 
Daisy, you do not know how these so-called ‘ladies’ would treat you, 
and [| really could not bear to see you suffering, and with your sweet, 
sensitive nature it would be torture to you. 

“Oh! if only I could escape from my position. Daisy I want to 
beg your forgiveness for the way in’ which I have done it. I was so 
distracted between my feelings for you and my convictions of what 
was really best, that I am afraid I wavered in a way that was most 
unfair to you. I must also apologize for that hurried scrawl I sent 
you this morning—it seems ages ago—I am quite mad, Daisy. I feel 
I have nothing left to live for. Writing that note was killing the last 
hope of my heart of conquering my reason. I did it in a hurry for fear 
of changing my mind. And although I can’t remember what I said, I 
believe, after sending it, that I had said something of extremely bad 
taste and brutally cruel to you. Daisy, I did not mean it, old girl. 

“Well, darling, I really have nothing more to say. You will 
always be my Ideal, and you will always be my Beautiful Dream. 

“Darling, write me one line later on when you feel inclined, to tell 
me you have some respect for me left. 

“God bless you, darling, and give you all the pluck you will need! 
I can’t write any more.—Your broken-hearted BIM.” 

It is needless to say that Mr. Justice Bucknill gave his hearty ap- 
proval to the settlement, and a London newspaper, in commenting 
upon the large amount awarded in compromise for this breach of 
promise (nearly $250,000 in American money), stated that it was “a 
record in cases of this kind. The only two previous large amounts 
awarded in similar cases (and they were by jury verdicts), were two 
of £10,000 each and another of £5,000; but, added the newspaper, 
“more recent cases, involving well-known people, have been settled 
at the Law Courts upon terms not revealed, but presumably very 


substantial.” A. V. D. H. 





IN RE CITY CLERK OF PATERSON. 


(Before Gummere, C. J., N. J. Supreme Court. Sept. 9, 1913). 
Election Law—Primary Election Ballots—Suffrage Rights. 


In the matter of the application for an order directing the City 
Clerk of the City of Paterson to place the name of one Fordyce upon 
the official ballots both of the Republican and Progressive parties at 
the primary election. Before Gummere, C. J. 

Mr. William I. Lewis for the applicant. 

Mr. Edward F. Merey for the City Clerk of the City of Paterson. 


THE CHIEF JUSTICE (Orally): Reading the various pro- 
visions of the Election Law, which have been referred to by counsel, 
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and giving no other thought except to their language, it might be diff- 
cult to spell out the legislative purpose intended by the Act of 1907. 
Its provision is that the petitioners shall nominate for office one of 
their own party. But the Act of 1911, to which Mr. Lewis refers, very 
clearly recognizes the right of a political party, or representative body 
of that party, to nominate an individual not of their own party; it is 
much broader than the counsel for the City Clerk seems to think. It 
says that, in preparing the ballot, “the names of candidates for any 
office for which more than one are to be elected shall be arranged in 
groups as presented in the several certificates of nomination or peti- 
tions; provided, however, that any candidate receiving the nomina- 
tions of more than one political party or group of petitioners” (and 
this does not refer to writing the name of a candidate on the ballot by 
a voter, as counsel for the clerk suggests), “may file with the public 
official charged with the duty of printing the ballots, a notice directing 
the said official in what group of candidates he desires his name to 
appear; and provided, that such candidate’s name shall appear but 
once and shall not appear as a nominee of a party, or group of peti- 
tioners, except such party or group of petitioners as have nominated 
him.” This provision I say clearly recognizes the right of a political 
party or group of petitioners to name as a candidate one who may be 
already, or may thereafter, be nominated by another group of petition- 
ers of another political party. 

Section 54 of the Act of 1911 contains a similar recognition. It 
says: “Following the name of each candidate upon the same line 
upon the ballot shall be printed the name of the political party or 
group of petitioners making the nomination. Any candidate receiving 
the nomination of more than one political party or group of petitioners 
may, within five days after the time for making nominations expires, 
file with the public official charged with the duty of printing the bal- 
lots a notice directing such official in what order the several nomina- 
tions shall be added to his name upon the official ballot.” 

The Primary Election Law as passed in 1911, after recognizing 
the right of petitioners of different parties to nominate the same can- 
didate, goes on to direct what the printer of the ballot (1 mean the 
clerk), shall do when such a thing occurs. If these provisions are out 
of harmony with the provision of the Act of 1907, to which counsel for 
the city clerk refers, I thing the later enactment must supersede the 
earlier and by implication has repealed that part of the Act of 1907 
which limits the right of the petitioners to putting up for nomination 
a man who must be of that political party, if that statute does so limit 
the rights of voters. 

But if this Act of 1911 had never been passed and it was clear that 
the provision of the Act of 1907 was mandatory, I should nevertheless 
be inclined to think that the refusal of the clerk in this instance was 

not legally justifiable. 

The right of suffrage is a constitutional right. The Legislature 
may deal with it so far as it is necessary to protect it; may pass laws 
to insure the security of the ballot and the rights of the voters. But I 
conceive that the Legislature has no right to pass a law which in any 
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way infringes upon the right of voters to select as their candidate for 
office any person who is qualified to hold that office. A few years ago 
every candidate for every office was nominated by a political party at 
a convention held for that purpose. I do not suppose there is a law- 
yer in the state of New Jersey, or any other thinking citizen, who, 
while that earlier system of nominating candidates was in existence, 
would have thought for a moment that the Legislature had power to 
limit the choice of the convention to membership in its own party. I 
do not suppose it would have been thought for a moment that the 
Legislature could say that the Democratic convention should nom- 
inate for office no man who was not a Democrat, and who was not at 
the time of nomination a Democrat in good standing in his party; or 
the same thing with relation to a Republican convention. The fact 
that nominations for office are now made not at party conventions but 
directly by the voters at primary elections, cannot, it seems to me, be 
material in considering the right of voters to be untrammeled in the 
selection of their candidates for office. The Legislature may change 
the method of selection, but it cannot abridge the right of selection. 

The right of suffrage, as I understand it, is the right of a man to 
vote for whom he pleases. Imagine the Legislature undertaking to 
say to you and to me, “Gentlemen, if you are registered as a Republi- 
can at the primary election you shall not at the general election vote 
for any man who is not a Republican.” Such an attempt on the part 
of the Legislature, I think, would bring about a revolution. And yet 
if they can say to a group of Republicans or Democrats, “You shall not 
nominate any man, no matter how fit he is for the office, unless he is 
of your own political faith,” certainly I see no reason why they cannot 
say to the individual voter, “You shall not vote for a man, no matter 
how fit he is for the office, unless he is the candidate of your party.” 
So I say if I was called upon to deal with this question of legislative 
power,—although I would want to take more time to consider it than 
I have had,—I can say now that I have at least very grave doubts of 
the power of the Legislature to dictate to the people of the State who 
shall be their choice, either as a candidate for nomination or as a can- 
didate for election. 

The case of Ransom v. Black was a case of note which was decid- 
ed by the Supreme court in 1892. It went to the Court of Errors and 
was affirmed in the same year, but there was no note in our reports 
of decision until about ten years later, except a mere statement that the 
judgment was affirmed. Judge Reed read the prevailing opinion of 
the Supreme court. Judge Dixon concurred in the result, but differed 
vitally upon the vital question in the case. In the Court of Errors 
the judgment was affirmed on the dissenting opinion of Judge Dixon. 
This is what Judge Dixon says in his opinion in 25th Vroom on the 
right of suffrage: “It must be conceded that legislation is necessary 
to determine who are legal voters, to provide for them the means of 
voting, to prevent all others from voting, and to ascertain the result 
of the vote. All legislation conducive to these ends is, therefore, per- 
missible. It is also clear that by a vote is intended the free and honest 
expression of the voter’s choice, and hence, statutes tending to pre- 
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serve the voter from coercion or immoral influences are legitimate, 
provided they do not impair other rights. Outside of these purposes, 
I see no room for legislative interference with the right of suffrage.” 
A very concise, but a very broad statement; and so | say if the Legis- 
lature attempts—I am not saying that it has so attempted—to restrict 
their choice of a candidate who is qualified to hold the office by any 
party or group of voters, I think it may at least be well doubted 
whether it has not infringed a constitutional right of the voters to 
have a free and untrammeled expression of their choice of who shall 
be the officer to serve them in the capacity for which they elect such 
officer ; for, of course, the nominating of a candidate is a mere step in 
the selection of the officer. 

When I take into consideration the existence of the grave doubt 
as to the power of the Legislature to coerce the members of a political 
party or a group of citizens of a certain political faith into selecting 
for their nominee a man whom they do not want, except as a dernier 
resort, or to say to them “you shall not select the man that you do 
want unless he wears the same stripe of clothes that you do” (I mean 
political) ; 1 say when I consider how doubtful the existence of such 
power in the Legislature is, I can very easily bring my mind to the 
conclusion that, if the provision in the Act of 1907 was put in there 
with the intention of limiting the choice of the voters for the reason 
that counsel stated, the Act of 1911 was the result of a mature second 
thought on the part of the Legislature after a consideration of the 
limits of their power in the restriction of the rights of the voters; and 
although they have not said so in so many words, I think it is a 
declaration by the Legislature of the right of the electors of the state 
to name whom they will, not only as their choice of the person to hold 
office but for their choice as the nominee for the office. 

Outside of the question of the power of the Legislature thus to 
limit the right of the voters, the wisdom of declaring that it shall be 
exercised is apparent. Why should not the best man in the state, or 
in the county, or in the city, be unanimously selected by the members 
of the community irrespective of party as the man who should govern 
them or manage their affairs for them? That time has not come yet. 
When it does the millennium will not be far off. When it does come 
we may have better government than we have today, although it is 
considered by many that during the last few years governmental con- 
ditions have changed for the better. But it certainly would be a step 
backward to say that a political party shall not select a good man for 
its candidate, perhaps a better man than they have in their own ranks, 
because he does not wear its style of political garment. 

I have no doubt, gentlemen, that the clerk ought to aceept this 
petition and print the name of Mr. Fordyce on the ballot in the way 
which is provided by the Act of 1911. 

I will sign an order so directing. 





Publicly and openly to follow and watch or shadow one for a 
period of time is held in Schultz v. Frankfort Marine A. & P. G. Ins. 


Co. (Wis.) 43 L. R. A. (N. S.) 520, to be an actionable wrong. 
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BONALDI v. HAMBURG AMERIKANISCHE PACKETFAHRT ACTIEN GESE- 
LISCHAFT. 


(Hudson Common Pleas, August 23, 1913). 
Workman’s Compensation Act—Construction of Word ‘*‘ Wages.’’ 


Case of Marino Bonaldi, petitioner, against Hamburg Ameri- 
kanische Packetfahrt Actien Geselischaft, respondent on petition for 


compensation. 
Messrs. Weller & Lichenstein for petitioner. 
Mr. Marshall VanWinkle for respondent. 


SULLIVAN, J.: This is an action by the petitioner to recover 
from the respondent, under the Employer’s Liability Act of this state, 
compensation for an injury which he received by accident arising out 
of and in the course of his employment. 

Petitioner herein worked for the respondent as a longshoreman at 
the City of Hoboken, and on the 27th day of July, 1912, while engaged 
in the performance of his duties, had his right leg caught between a 
rope and a drum upon which the rope was being wound, and had it 
mangled to such an extent that it was necessary to amputate the leg 
above the knee. He was confined to the hospital from the 27th day of 
July, 1912, the date of the accident, to the 30th day of November, 1912. 

The Act provides that, for the loss of a leg, the compensation shall 
be fiity per centum of daily wages during one hundred and seventy- 
five weeks. (Section 2, Paragraph 11, Subdivision C), and it is the 
construction of the word “wages” as here used that is in controversy. 

The work of the petitioner was very irregular as to when and how 
long he would be employed, depending entirely upon the time of ar- 
rival and departure of the steamships of the respondent, and the amount 
of freight brought in or to be taken away, and it frequently would 
happen that petitioner would be idle for a day or two at a time, or 
work day and night for a time, or go to work at an uncertain hour of 
the day or night and work an uncertain number of hours. There were 
no regular hours of employment established. He was paid the sum of 
thirty cents per hour for work done from 7 A. M. to 6 P. M., and the 
sum of forty-five cents per hour for work done from 6 P. M. to 7 A. M. 

In the matter of Walton, Administrator v. Scott & Day, decision 
by Judge Gnitchel in Mercer County, (35 N. J. L. J., 184), it was held 
that, where the work was irregular, the proper method of determining 
“wages” was to take the earnings of the employé for a given period 
and divide by the number of weeks in said period. It is conceded by 
both parties to this action that this method should be applied to the 
case sub judice, but it is the manner of the application that is in con- 
troversy. 

Respondent contends that, in order to arrive at the “wages” of 
petitioner herein, the only thing to be considered is the amount of the 
money which was paid to him for the time that he worked from 7 A. 
M. to 6 P. M., and that the proper manner of arriving at the weekly 
wages would be to average the amount of money which he earned 
between said hours for the preceding six months, and divide said 
amount by the number of weeks in said six months; that the amount 
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earned by petitioner from 6 P. M. to 7 A. M. was overtime, and that 
overtime should not be considered in arriving at the “wages” of 
petitioner. 

The petitioner contends that, by reason of the character of his 
work and circumstances surrounding his employment, his “wages” for 
any one week were the whole amount that he received for work done 
during that week, and for the purposes of this action should be deter- 
mined by adding together the whole amount earned by him during 
the preceding six months and dividing it by the number of weeks in 
said period. 

At the trial of the action there was submitted a computation made 
by the paymaster of the respondent, showing the amount which was 
earned by petitioner, weekly, during the six months preceding the ac- 
cident, from 7 A. M. to 6 P. M., and a separate statement of the amount 
earned by him, weekly, from 6 P. M. to 7 A. M. Said statements 
show that petitioner was paid very nearly as much for the work from 
6 P. M. to 7 A. M. as he was for the work from 7 A. M. to6 P. M. To 
dub the work from 6 P. M. to 7 A. M. as overtime would be a mis- 
nomer, as, during many of the weeks, the work in the daytime was 
much less than that performed at night; a more correct designation 
would be day work and night work. If petitioner had regular hours of 
employment, and, in addition to these, was allowed to make extra 
money by working beyond that time, the contention of respondent 
would have considerable force, but that is not this case. 

‘The petitioner was just as much accustomed to work in the night 
time as in the day time; and it appears to me that, in determining the 
wages earned by him, the proper construction of the Act would lead 
to ascertaining the total amount which he earned each week, no matter 
between what hours the work was performed, adding it all together 
and then dividing the result by the total number of weeks during the 
period. By using this method in the case before the court, we arrive 
at the conclusion that the petitioner earned an average of $26.07 a 
week. Fifty per cent. of this would be $13.03, but as the maximum 
fixed by the Act is $10.00, the rate of compensation to which he is 
entitled weekly should be $10.00. 

I, therefore, fix the amount to which the petitioner is entitled from 
the respondent for the injury, which is partial in character but perma- 
nent in quality, viz., the loss of his leg, at one hundred and seventy- 
five weeks, at the rate of $10.00 per week. 

In addition to this injury, the petitioner is also entitled to com- 
pensation for the temporary disability produced by said injury, and it 
would appear, from the testimony, that such temporary disability ex- 
tended up to the time that the petitioner was able to leave the hos- 
pital, viz., November the 30th, 1912, making a period of eighteen 
weeks, at the rate of $10.00 per week. 

The whole compensation to which the petitioner is therefore en- 
titled is one hundred and ninety-three weeks at the rate of $10.00 
per week. 

The respondent, in its answer, claimed credit for the sum of 
$130 which it alleged had been paid by it to the petitioner, but failed 
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to prove said allegation, and in the brief filed by its attorney withdrew 
said allegation, saying that it had been inserted by mistake. 

The petitioner is entitled to the sum of $540 immediately, repre- 
senting the period from the date of the accident to the 23rd day of 
August, 1913, and to receive the sum of $10 per week beginning on 
the 30th day of August, 1913, for one hundred and thirty-nine weeks. 





DIKOVICH v. AMERICAN STEEL & WIRE CO. 


(Mercer Common Pleas, Oct. 8, 1918). 
Workman’s Compensation— Deduction—Setoff—C.mmutation of Paymenis. 


Case of Joseph Dikovitch, petitioner, against American Steel & 
Wire Company, respondent. On petition for compensation. 

Mr. J. Irving Davidson for the petitioner. 

Mr. John W. Bishop, Jr., of Lindabury, Depue & Faulks, for the 


respondent. 


GNICHTEL, J.: It is admitted in this case, that the petitioner, 
Joseph Dikovich, on May 6th, 1913, while in the employ of the re- 
spondent, the American Steel and Wire Company, sustained an injury 
which resulted in the loss of his right eye; that the accident arose out 
of and in the course of his employment; that while so employed, the 
petitioner’s wages averaged $16.08 per week, and that he is entitled to 
compensation at the rate of $8.04 per week during a period of 100 
weeks. 

The dispute in this case arises out of the fact that the respondent 
expended on behalf of the petitioner $409, of which $150, for the serv- 
ices of a specialist, it is admitted was unnecessary, and the claim is 
that the balance of $259 should be deducted from the amount to which 
the petitioner is entitled. I am of the opinion, however, that there 
should be a further reduction, because the testimony shows that an 
expenditure of $90, paid for a private room and private nurse at the 
hospital, was only partially necessary. 

The petitioner’s counsel, however, objects to any deduction, and in- 
sists that the expenditure was voluntary and cannot be recovered at 
law, or allowed as a setoff in this proceeding. 

The respondent contends that the amount was expended for the 
petitioner’s medical needs; that for want of treatment the petitioner 
was in danger of losing the sight of both eyes, and, possibly, of losing 
his life. Instead of standing on its legal rights, and refusing to supply 
medical treatment beyond the $50 provided for by the statute, the 
respondent generously furnished medical assistance far beyond that 
amount. By doing so the petitioner was undoubtedly benefited, and 
the respondent avoided a possible claim for increased damages. ‘The 
contention is, therefore, that these expenditures were not voluntary, 
and that the petitioner, having accepted the benefits, is liable for re- 
payment. 

If these expenditures were made at the request or with the con- 
sent, express or implied, of the petitioner, the respondent may possibly 
have a remedy in a suit at law. In my opinion, however, under the 
testimony submitted, the payments were voluntary ; but, whether vol- 
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untary or not, I am satisfied that the amount cannot be deducted from 
the weekly compensation payments provided for by this Act. 

By the statute, the petitioner, if entitled to anything, is entitled to 
a specific amount. No setoff or deduction is provided for by the Act, 
and to permit an employer to expend the whole or a considerable por- 
tion of the compensation for medical attendance, or for any other pur- 
pose, would seriously interfere with the legislative intent, and would 
practically amount to a commutation of the payments for a purpose 
which is specifically prohibited by the act. 

In addition to the well-established policy of the law of this state, 
protecting the wages of an employé this act especially provides that 
commutation shall not be allowed for the purpose of enabling the in- 
jured employé, or the dependants of a deceased employé, to satisfy a 
debt, or to make payment to physicians, lawyers, or any other persons. 
The weekly payments under this Act are in lieu of wages, and are to 
be so received, and no deduction can be allowed in this proceeding as 
a setoff against the weekly payments under the Workmen’s Compen- 
sation Act. 

The petitioner asked that the compensation in this case be com- 
muted to a lump sum, and states that his purpose is to buy a cigar, 
fruit and candy store at Roebling, New Jersey. It does not appear to 
me, from the testimony, that such commutation will be for the interest 
of the petitioner. He has not seen the property, and apparently knows 
nothing of the business or its value, and bases his application entirely 
upon the information received from others. On the testimony sub- 
mitted, I decline to make the commutation. 

The petitioner is entitled to $50 for medical attendance, etc., $8.04 
per week for 100 weeks, and costs of suit. 





RIKER v. LIONDALE BLEACH, DYE & PRINT WORKS, INC. 


(Morris Common Pleas, May Term, 1913). 
Employers’ Liability Act— Meaning of ‘‘ Accident.’’ 


Case of VanWyke F. Riker, petitioner, against Liondale Bleach, 
Dye and Print Works, Incorporated, respondent. On petition, etc. 

Mr. James H. Bolitho for petitioner. 

Mr. Jehiel G. Shipman (for Messrs. Fort & Fort) for respondent. 


SALMON, J.: This is a proceeding brought by VanWyke F. 
Riker, petitioner, against Liondale Bleach, Dye and Print Works, in- 
corporated, respondent, under chapter 95 of the laws of 1911, and the 
supplements thereto and amendments thereof, in the petition of which 
proceeding the petitioner submits to this court his claim, both as to 
the questions of fact, the nature and effect of the injury complained of, 
and the amount of compensation he should receive therefor. 

A day having been fixed for the hearing, after answer filed, in the 
presence of counsel, the parties were heard, witnesses were examined, 
and the matter submitted for decision. 

It appears, from the testimony, that the petitioner was employed by 
the respondent at the latter’s mill in Rockaway, Morris County, from 
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May 20th, 1912, to August 22nd, 1912; that the work assigned to the 
petitioner and performed by him was the examination of cloth goods 
in the bleach room of the defendant company. The purpose of the ex- 
amination appe .rs to have been directed to discovering any foreign 
articles or things of a physical nature that may have become involved 
in the goods through its process in going through the works, thus 
avoiding damage to the goods. It appears further that the cloth which 
the petitioner was expected to examine was moist, resulting from the 
treatments received in the several processes of the works. The wages 
received by the petitioner were $1.25 per day. 

The petitioner contends that, after ten days service at the work in 
question, he noticed a rash appearing upon his hands, and which the 
petitioner states itched and spread to his eyes, his arms, stomach and 
legs ; that because of this condition he was forced to leave his employ- 
ment; that the cause of the condition was the contact of the dampened 
goods with his body. It appears, by the testimony, that the cloth was 
treated in a solution of chemicals, consisting of certain corrosives, to 
wit: sulphuric acid, of one per cent. strength; chloride of lime, lime 
water and carbonated soda. The petitioner testified that he had talked 
with the foreman of the respondent concerning his condition, and had 
also brought the same to the attention of the general superintendent. 
While there is some disagreement in the testimony as to the knowl- 
edge of the respondent of the petitioner’s condition, I find that the 
respondent had such knowledge of such condition as required by the 
statute. I also find that said condition disabled the said petitioner for 
the period between August 22nd, 1912, and a time subsequent to April 
1ith, 1913. However, I am satisfied, from the testimony, that had the 
petitioner followed the instructions of his physician, in all probability, 
he would have been healed and restored to his normal condition, so far 
as his complaint of trouble is concerned, by the 11th day of April, 1913, 
a period of two hundred and thirty-two days, or thirty-three and one- 
seventh weeks, from which should be deducted the period of twelve 
days, during which, according to the petitioner, he actually worked 
during the month of September, 1912, thus leaving the period to be 
considered of two hundred and twenty days, or thirty-one and three- 
sevenths weeks. 

The medical testimony produced agrees that the condition was 
one of eczema, and at least one of the physicians examined testified 
that such eczema as the petitioner suffered could be caused by acids. 
Being satisfied that the condition complained of by the petitioner was 
caused by such contact with the dampened goods, and further, being 
satisfied that such contact occurred during the course of the employ- 
ment of the petitioner, the question remains as to whether the effect 
or result of such contact of petitioner with such goods is an “accident” 
in the contemplation of the statute under which the proceeding is 
brought. 

The burden of the proceeding is to determine whether the condition 
of the petitioner comes within the language of the statute referring to 
“personal injury” being “caused to an employé by accident arising out 
of and in the course of his employment.” 





BANISTER CO. V. KRIGER. 


In the consideration of cases coming under both Employers’ Lia- 
bility Acts and Workmens’ Compensation Acts, the term “accident” 
is conceded to have no hard and fast definition. However, the cases, 
in treating of the subject, agree that an accident “denotes an event 
that takes place, without one’s foresight or expectation; an event 
which proceeds from an unknown cause, or is an unusual effect of a 
known cause, and, therefore, not expected.” It is the view of this 
court that the statute in question was intended by the Legislature to 
be applied in the broadest sense, and, further, that the statute should 
comprehend, so far as the term “accident” is concerned, those events 
which were not only the result of violence and casualty, but also those 
resulting conditions, which were attributable to and caused by events 
that take place without one’s foresight or expectation. 

Consideration has been given to the cases cited by the respondent 
company and the petitioner, and to others found in the books, both 
American and English, and as a result this court is entirely satisfied 
that the petitioner’s condition comes fully within the statute under 
which the proceeding is brought. 

Therefore an order will be made allowing the petitioner, for 
temporary disability of thirty-one and three-seventh weeks, less the 
first two weeks of his disability, leaving twenty-nine and three-sev- 
enths weeks, a minimum compensation of five dollars per week, mak- 
ing the sum of one hundred and forty-seven dollars and fourteen cents, 
together with the costs incurred in the proceeding. 

The court further orders that the petitioner pay to his legal ad- 
viser, or counsel, the sum of twenty-five dollars, which is hereby fixed 
and determined. 

Judgment for the petitioner and against the respondent will be 
ordered entered according to the above findings. 





JAMES A. BANISTER CO. v. KRIGER. 


(N. J. Supreme Court, Feb. 24, 1913.) 
Workmen’s Compensation Act—Computation of Payments. 
[Norz.—This case is printed now, in order to make complete the cuaeneer 


Liability cases, all of which, so far as the opinions thereon can be obtaine ave 
appeared and are to appear in the JounnaL.—Ep1rTor]. 


Certiorari to Court of Common Pleas, Essex County. 

Certiorari prosecuted by the James A. Banister Company to re- 
view a judgment in favor of Hyman Kriger. 

Argued November term, 1912, before SWAYZE, VOORHEES, 
and KALISCH, JJ. 

Mr. Kinsley Twining, of Newark, for prosecutor. 

Mr. Charles Elin, of Newark, for defendant. 


SWAYZE, J.: Kriger claimed compensation for the loss of the 
first phalange of the index finger. His wages were $8.50 a week. The 
Judge awarded him at the rate of $5 a week for 35 weeks under sec- 
tion llc of the act of 1911 (P. L. 137). This can be sustained only in 
case the provision of section 1la for a minimum compensation of $5 
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per week is applicable. If it is, the compensation is the same in this 
case for the loss of a phalange as for the loss of a finger. The prosecu- 
tor claims that this conflicts with the clause providing that the loss of 
the first phalange of any finger shall be considered to be equal to the 
loss of one-half of the finger, and the compensation shall be one-half 
of the amount specified for a finger. The claimant relies on the clause 
at the end of the section providing that the amounts specified in sec- 
tion llc are all subject to the same limitations as to maximum and 
minimum as are stated in clause “a.” 

This recital of the material provisions of the act indicates that all 
the amounts are subject to the provision of a minimum. The use of 
the word “all” certainly includes the amount previously fixed for the 
loss of a phalange. It is said, however, that both provisions can be 
given effect by holding that the minimum is $5 per week, and that the 
number of weeks shall in the case of loss of the phalange be only half 
the number in the case of the loss of a finger. The difficulty with this 
contention is that it is the amount, not the time, that the statute says 
shall be divided by two. We think the construction of the Judge was 
correct. 

The next objection is that section 13 of the statute does not allow 
any compensation for the first two weeks after the injury except rea- 
sonable medical and hospital services and medicines not to exceed 
$100 in value. The prosecutor seems to contend that the effect is to 
reduce the compensation from an allowance for 35 weeks to an allow- 
ance for 33 weeks. This is not the language of the statute, and we 
think it is not the intent of section 13. It is more probable that the in- 
tent of that section was to exclude allowance for compensation in the 
case of a temporary disability lasting less than two weeks except for 
medical and hospital services and medicines. If it was meant to re- 
duce the allowance for permanent injuries by two weeks in each case, 
the language was singularly inapt. Medical attendance would hardly 
be necessary except temporarily, while the periods of time fixed in 
section 11b and section 11c seem to have been meant as a guage of the 
extent of the compensation for injuries permanent in quality. Since 
those injuries might require medical attendance, section 14 expressly 
required it, and is applicable to all cases. 

The trial Judge erred, however, in commuting the periodical pay- 
ments to a lump sum. He simply multiplied the weekly minimum by 
the number of weeks, and made the necessary credits. This is not a 
commutation, but an allowance of compensation in excess of that fixed 
by the act. A present payment of the whole amount exceeds in value 
a weekly payment to be paid in future installments. A deduction 
should have been made sufficient to make the lump sum equal to the 
present value of the periodical payments. 

By section 20 our right to review is limited to questions of law. 
Under section 21 the award is subject to review within one year, evi- 
dently by the tribunal that originally fixed the compensation. We 
ought, therefore, to reverse the judgment and remit the record for 
further proceedings in accordance with this opinion, No costs should 


be allowed. 








ROGGE V. SEYMOUR, ET AL. 


ROGGE v. SEYMOUR, et al. 
(N. J. Supreme Court, June 14, 1913). 
Order for Discovery— Powers of District Court. 


On certiorari. Case of William Rogge, prosecutor, against Sey- 
mour, Dempsey & Seymour. Argued before Chief Justice Gummere, 
sitting by consent, for the Supreme court. 

Mr. Edward I. Croll for the prosecutor. 

Mr. Joseph Steiner for the respondents. 


GUMMERE, C. J.: The respondents in this case having recov- 
ered a judgment against Rogge in the District court, took out an order 
for discovery against him, and prosecuted that order, with the result 
that the District court Judge finally made a supplementary order re- 
quiring Rogge to pay, at stated periods, stated sums out of his income 
until the judgment should be settled. The order for discovery was 
directed to a Master in Chancery as is permitted by the District Court 
Act. The grounds upon which the defendant, the present prosecutor, 
now seeks to have that order set aside by this certiorari proceeding, 
are, first, that the court had no power to make the order upon proceed- 
ings which were had before a Master in Chancery; that the power of 
the court is limited in making such an order, by the statute, to pro- 
ceedings had either before itself, or before a Supreme court Commis- 
sioner. 

I think that the question is controlled by the decision of Mr. Jus- 
tice Swayze in the case of Hershenstein v. Hahn, 77 N. J. Law 39, 
where the same question came before the court, except that the officer 
was a Supreme court Examiner—an officer not mentioned at all in any 
of the statutes relating to proceedings on orders for discovery—rather 
than a Master in Chancery. 

The other ground was that the District court had no authority 
conferred upon it by the Legislature to make an order on a defendant 
requiring him to pay, at stated periods, stated amounts out of his 
earnings. 

I think this point is controlled by the decision of the Supreme 
court in an opinion rendered by Mr. Justice Dixon in the case of Spen- 
cer v. Morris, 67 N. J. Law 500. 

Both of the questions being already settled by decisions of the 
Supreme court the order under review will be affirmed. 





Under a contract to deliver a warranty deed to property within a 
certain time after the title has been examined and found good, the 
vendor is held in Turn Verein Eiche v. Kionka (Ill.) 43 L. R. A. (N. 
S.) 44, to be under no obligation to furnish an abstract of title. 





The attempted appointment on Sunday of an agent to sell real 
estate is held in Kryzminski v. Callahan (Mass.), 43 L. R. A. (N. S.) 
140, to be void and to confer no authority to bind the principal by a 
contract entered into on a secular day. 
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DAVIS v. GORDON, RECEIVER, et al. 


(Hudson Circuit Court, July 26, 1918), 
Mechanics’ Lien— Transporting and Delivering Materials— Blending of Good 
and Bad Items. 
Case of Harriet Davis v. James A. Gordon, Receiver, et al. On 
mechanics’ lien. 
Mr. Rudolph Schroeder and Mr. John D. Pierson for plaintiff. 
Mr. S. A. Besson for defendant. 


SPEER, Circuit Judge: 1. Whether a lien is allowed in New 
Jersey in behalf of a claimant for transporting materials and delivering 
them on the job for use in the building, where the carting is done by 
claimant for the builder? 

2. If such a claim will not lie, whether the claimant in a lien suit 
will be entirely defeated because he has put in his claim both for items 
for delivery and for items for materials sold said items being sev- 
erable? 

The answer at which I have arrived in the first question makes 
the decision of the second unnecessary, but I have no hesitation in 
Saying that it is my opinion that the second question should be an- 
swered in the affirmative. I take it to be well settled in New Jersey 
that a claim is not necessarily bad, for including illegitimate as well as 
legitimate items; for it may stand quo ad the good items; but if the 
good items and the bad are inseparably blended the claim will be 
bad. 

Associates, &c., v. Davison, 5 Dutch. 415; Edwards v. Derrick- 
son, 28 N. J. L., 39; Whiteneck v. Noe, 11 N. J. E., 321. The first ques- 
tion is one of novel impression in New Jersey. After a careful con- 
sideration of the text books, the cases decided elsewhere than in New 
Jersey, and the arguments of counsel, I have come to the conclusion 
that the lien should be allowed for the charge for transportation of the 
material to be used in the construction of the building. 

Section 1 of the statute under which this claim falls, provides “for 
the payment of any debt contracted and owing to any person for labor 
performed or materials furnished for the erection and construction” 
of a building. It is perfectly manifest that this claim is not for ““ma- 
terials furnished for the erection and construction of a_ build- 
ing,” and that if sustainable at all it must be “for /abor performed, for 
the erection and construction of a building.” The statute is remedial 
in its nature and must by its terms receive a liberal construction. It 
is designed for the protection of a needy and most meritorious class of 
persons and should receive such construction as will further the be- 
nign purposes which the Legislature had in view in its passage Look- 
ing first to the language itself employed by the Legislature we ob- 
serve that the lien will lie “for labor performed for the erection 
and construction of a building.” The labor need not 
necessarily enter into the erection or construction, it is sufficient if it 
be for the erection and construction. The construction contended for 
by defendant would oust the hod-carrier from the protection of the act 
for, ordinarily, he merely carries the material from the street where it 
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is mixed to the scaffold where the masons are employed. It would 
also exclude the architect and yet Mutual Benefit Co. v. Roland, 11 
C. E. Gr. 189, decides that he is entitled to a lien under our statute. 
When a man furnishes materials he is nominally being paid for the 
materials as materials and not for the labor that went into them as 
labor. He charges so much for materials and, if unpaid, his lien claim 
is not nominally for labor performed in the erection and construction 
of the building, but for materials furnished for the erection and con- 
struction of a building. Can anyone doubt, however, that, in substance, 
the lien is being maintained for labor, When the manufacturer fixes his 
price at so much “delivered at the building,” does anyone doubt that 
it includes an allowance for cartage. In the case at bar it is sought 
to subject the building to a lien for labor performed in the erection and 
construction of the building, because had the transportation charges 
been included in the price of the goods there could have been no doubt 
of the right to a lien. I am clear that such service constitutes labor 
performed for the erection and construction of a building. 

This is the view enunciated in Cyc., Vol. 27 page 44, where the 
following languages is used: “A lien is usually allowed for transporta- 
tion of the material to be used in the construction of a building.” 

This view is supported by the following cases: McClain v. Hut- 
ton, 131 Cal. 132; 61 Pac. 213, 63 Pac. 182, 622; Fowler v. Pompelli, 76 
S. W. 173; McKeen v. Haseltine, 46 Minn. 426; Hill v. Newman, 38 
Penn. St. 151, and many others. 

The only openly antagonistic decision that I have found is Web- 
ster v. Real Estate Imp. Co., 140 Mass. 526. I cannot adopt the rea- 
soning used in that case. It is against the great weight of authority. 
The reasons upon which it rests would oust a hod-carrier and an 
architect of a lien. No other court has followed it and there were 
circumstances which would seem to vindicate the decision upon the 
ground that the real ratio decidendi was that the materials carted were 
not furnished for the building, or to be used in its erection and con- 
struction. 

The other two cases cited on defendant’s brief have no application 
to the case at bar. The idea underlying them is that if the labor in 
building materials is for the material man, no lien can be had therefor, 
because the contractor owes such a laborer no liability. 

Under these circumstances I must find for the plaintiff on the 
questions reserved. 





IN RE ST. MARY’S ORPHAN ASYLUM. 


(State Board Equalization of Taxes, Oct., 1913). 
Exemption from Taxation—Irrevocable Contract. 


In the matter of the appeals of St. Mary’s Orphan Asylum from 
assessments in the City of Newark and the Village of South Orange. 

Mr. William J. Kearns for petitioner. 

Mr. Herbert Boggs for City of Newark. 

Mr. Adrian Riker for Village of South Orange. 
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THE BOARD (Memorandum by Mr. Jess): The petitioner 
claims exemption of its property from taxation by force of a supple- 
ment to its charter passed by the Legislature in 1866 and known as 
Chapter 120 of the Laws of that year. This supplement provided inter 
alia, “that the property and effects of said corporation held or used by 
them under or for the purpose contemplated by this act, or the act to 
which this is a supplement, shall not be subject to the imposition of 
any tax.” The petitioner contends that this language constitutes an 
irrevocable contract with the State by which the property of the peti- 
tioner is exempted from taxation. 

The facts bring this case within the ruling of this Board in the 
appeal of Seton Hall College against the Village of South Orange, and 
therefore the only exemption to which the petitioner is entitled is that 
expressly allowed by the Tax Act of 1903. As the assessment com- 
plained of does not involve property exempted by that act, we are 
obliged to dismiss the appeal. 





IN RE FIRST PRESBYTERIAN CHURCH OF NEWARK. 


(State Board Equalization of Taxes, July. 1913), 
Exemption from Tazation— Religious Uses of Land. 


In the matter of the appeal of the First Presbyterian Church of 
Newark from the assessment of its property in the city of Newark, 
county of Essex, for the year 1912. 

Mr. Adrian Riker and Mr. Chandler W. Riker for the petitioner. 

Mr. Herbert Boggs for the respondent. 


THE BOARD (Memorandum by Mr. Jess): The question in 
this case is whether certain property of the petitioner is exempt from 
taxation under section 3, paragraph 4 of the Tax Act of 1903, which 
reads as follows: 

“The following property shall be exempt from taxation under this 
act, namely; * * * All buildings actually and exclusively used 
for * * * religious worship, * * * and the land whereon the 
same are situated, necessary to the fair use and enjoyment thereof, not 
exceeding five acres in extent for each.” 

The land in question is part of the original lot on which is erected 
the First Presbyterian Church of Newark, and has a frontage of about 
twenty-five feet on Broad street and a depth of about eighty feet. 
Fronting on this lot is a building used for Sunday School and lecture 
room purposes. Abutting upon the property to the north is the prop- 
erty of the National State Bank. In the year 1872 this bank entered 
into an agreement with the First Presbyterian Church, by the terms 
of which the bank agreed to pay to the church, yearly, the sum of 
seven hundred dollars ($700), so long as the church should refrain 
from extending its present lecture-room building, westwardly, more 
than eight feet, and from erecting any building on its lot to obstruct, 
in any wise, the light on the south side of the bank building. 

It was the existence of this contract which induced the Essex 
County Board of Taxation to order the assessment here questioned. 
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The theory of the County Board was that the contract to which refer- 
ence has just been made created a condition which excluded the lands 
affected from the exempting provisions of section 3. 

It is not disputed that the land assessed is part of the original 
tract upon which was erected the First Presbyterian Church, and that 
the buildings are actually and exclusively used for religious worship. 
We find further that there is no question that the land is necessary for 
the fair use and enjoyment of the buildings. It would thus seem that 
all the tests prescribed by the statute were met, unless it be held that 
the use of the land must be exclusive as well as that of the buildings. 
The language of the statute itself certainly does not import any legis- 
lative intention to impose such a test. The policy of the law plainly 
is to exempt buildings if they are actually and exclusively used for 
specified purposes, ‘but there is nowhere in section three any indication 
of a purpose to exempt land per se. Land is exempted only where it is 
occupied by a building which is used wholly for purposes clearly and 
definitely designated, and then only to the extent that may be neces- 
sary for the fair use and enjoyment of the buildings, not exceeding five 
acres. If the land is part of the tract upon which the exempted build- 
ing is erected, and if it is necessary to the fair use and enjoyment of 
the building, it is exempt from taxation. These are the tests, and the 
only tests created by the statute. Sisters of Charity v. Cory, 
75 N. J. Law 699. The Court in that case dealt with the provision of 
the statute exempting buildings used for charitable purposes, but the 
test of exclusive use is substantially the same in that provision as in 
the paragraph exempting buildings used for religious worship. To 
hold in the case under consideration that the test of exclusive use for 
religious purposes must be applied to the land as well as the buildings, 
would, in our opinion, set up a requirement which the statute does not 
contemplate. 

The contract between the church and the bank, which is held to 
justify the assessment in question, cannot, in fact, affect the taxable 
status of the property, unless it precludes the exclusive use of the land 
for religious purposes, or establishes the conclusive presumption that 
the land is not necessary to the fair use and enjoyment of the build- 
ings. As already indicated, it is our opinion that the land in a case like 
the one before us is not required to withstand the test of exclusive use. 
It is therefore not necessary to discuss the further question whether 
the existence of such a contract as that here involved constitutes an 
additional use of the land. It is essential, however, to determine wheth- 
er the contract is repugnant to the requirement that the land to be 
exempted must be necessary for the fair use and enjoyment of the 
buildings. 

The question as to the area of land necessary for this purpose is 
one to be determined upon the facts of each particular case. 

With respect to the land we are considering, there could be no 
possibility of question upon this point, except for the existence of the 
contract with the bank. This contract, as construed in the case of 
Trustees of the First Presbyterian Church v. The National State Bank, 
57 N. J. L. 2%, affirmed by the Court of Errors and Appeals in 58 N. J. 
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L. 406, obligates the bank to pay to the church yearly the sum of $700, 
so long as the church refrains from extending its buildings or obstruct- 
ing the light; it does not require that the church shall forever so re- 
frain. It so happens, however, that the bank’s desire to be assured 
light and air is coincident with the church’s use and enjoyment of the 
land. The church has not limited or restricted its own use of the land. 
It has precisely as full and complete use and enjoyment thereof as it 
could possibly have if the agreement had not been made with the bank. 

For the foregoing reasons the petition should be granted and the 
assessment cancelled. 





IN RE ALBERT WALLACE ESTATE. 


(State Board Equalization of Taxes, July, 1913). 
Exemption from Taxation— Discrimination— Plotted and Unplotted Lands. 


In the matter of the appeal of the Albert Wallace Estate from the 
assessment of property in the township of Palmyra, county of Burling- 
ton, for the year 1912. 

Mr. George M. Hillman for the petitioner. 

Mr. Arnold J. Beckenbach for the respondent. 


THE BOARD (Memorandum by Mr. Jess): It is entirely clear 
that this appeal should be dismissed. If there was any excess in value 
placed upon the land by the original assessment, the error was fully 
corrected by the reduction granted by the County Board. The low 
value placed upon the property by the petitioner’s witnesses at the 
hearing was manifestly for assessment purposes only. 

The burden of the complaint in this case was that of discrimina- 
tion against the petitioner’s land. We believe from an inspection of 
the property and the evidence adduced, that this complaint has some 
justification in fact. While this land has been assessed as building 
lots, adjoining land of like character and practically of the same value 
has been assessed on the acreage basis. The warrant for this different 
treatment of similar tracts is that in one case the land has been plotted, 
while in the other no map has been made. In one case part of the land 
is under cultivation, and in the other all of the land is cultivated. It 
should be emphasized that the mere making of maps does not create 
land values, and that on the other hand, the mere fact that the land is 
farmed does not preclude it from having a market value for other pur- 
poses materially higher than that which it possesses for agricultural 
uses. Land plotted into lots and sold, or held for the sale as such, 
should be assessed as lots; land devoted to farming and not laid out 
into lots should be assessed by the acre. But where the land is of the 
same character, is susceptible of the same use and has the same ad- 
vantages of location, there should be some proper relation and con- 
sistency between the assessment placed upon the plotted land and that 
placed upon the unplotted. It is inconceivable that one acre of land 
of which a map showing sub-divisions into lots has been made, is 
worth $1,500, and that an adjoining acre of the same frontage, of which 
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no such map has been made, is worth only $100 or $150. One valua- 
tion may be too high, and the other too low, but certainly both cannot 


be correct. 





IN RE NUCOA BUTTER COMPANY, et al. 


(State Board Equalization of Taxes, August, 1918). 
Taxation— Assessment of Personal Property— Mortgage Offect. 


In the matter of the appeal of Nucoa Butter Company and Edible 
Oils Company, from the assessment of property in the City of 
Bayonne, county of Hudson, for the year 1912. 

Messrs. Alexander, Cohn & Sondheim for petitioners. 

Mr. Daniel J. Murray for the respondent. 


THE BOARD (Memorandum by Mr. Jess): The stipulation of 
facts agreed to by the parties to this controversy as a basis for this 
Board’s judgment, shows that the appellants are New Jersey corpora- 
tions; that they owned between them in the City of Bayonne, certain 
personal property which was assessed for taxation for the year 1912 at 
$90,000 ; that the said corporations took an appeal from the assessment 
to the Hudson County Board of Taxation on several grounds, but 
chiefly upon the claim that the appellants had not been permitted to 
offset against their said assessment on personal property the amount 
or sums that at the time the assessment was levied were owing by 
them to residents of the State of New Jersey; that such amounts so 
owing were: on bond and mortgage to either the Colonial Insurance 
Company, or the New Jersey Title Guarantee & Trust Company, $45,- 
000, and loans on open accounts due to residents of New Jersey, aggre- 
gating $42,000; that the appellants received in the month of June, 
1912, blanks whereon to make returns of their property in Bayonne, 
but the same were not made for the reason that at or about that time, 
the appellants suffered a loss by fire occurring at their Bayonne plant 
whereby they were unable to make said returns, which fact was ex- 
plained personally by one of the officers of the appellants to the tax 
collector at Bayonne; that the Hudson County Board of Taxation re- 
duced the assessment $42,000. The matter comes before this Board on 
appeal from that action, and we are asked to further reduce the assess- 
ment to the sum of $3,000. 

The question presented for our decision is whether the mortgage 
for $45,000, on the real property of the appellants should be allowed 
as an offset against their assessment on personal property The claim 
of the appellants is based upon Section 13, of the General Tax Act of 
1903, which reads in part as follows: 

“After making the valuation of the personal property for which 
any person shall be assessed, the assessor may deduct from such valu- 
ation all debts bona fide due and owing from such person to creditors 
residing in the state, but no such deduction shall be made unless the 
debtor shall make claim therefor in writing under oath and therein 
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set forth the debts owing by him, when incurred, to whom owing and 
where the creditor resides, and also the total amount of personal prop- 
erty of the claimant, including debts owing to him from solvent 
debtors, and also that no part of such debt was incurred for the pur- 
pose of reducing the taxes of the claimant.” 

To be entitled to a deduction for debts from the taxable valuation 
of personal property, the claimant must comply strictly with the re- 
quirements of the Tax Act applicable thereto. Perkins v. Bishop, 34 
N. J. L. 45. The stipulation in this case shows that this was not done 
and the reason assigned for the failure is not sufficient in our judgment, 
to justify this Board, supposing it is to have the power, to allow the 
deduction applied for. Upon the admitted facts the assessor certainly 
would not have been warranted in allowing the deduction, since not 
one of the pre-requisites to such action was met by the appellants. We 
do not believe it is within the province of this Board to reduce an 
assessment by allowing a deduction under Section 13, of the Tax Act, 
when none of the requirements of that section for the allowance of 
such a deduction have been complied with. Mount v. Parker, 32 N. 
J. L. 341 

The appellants’ case, moreover, is, in our opinion, no stronger 
when considered wholly on the merits. We find no authority in the 
Tax Act of 1903, for the contention of the appellants that they should 
be permitted to reduce their assessment on personal property to the 
extent of the mortgage indebtedness on their real property where the 
mortgages are held by residents of New Jersey. Section 10, of the 
Tax Act of 1903, as amended (P. L. 1904, p. 238), provides that “no 
mortgage or debt secured by mortgage on real property which is taxed 
in this state shall be listed for taxation, and no deduction from the as- 
sessed value of real property shall be made by the assessor on account 
of any mortgage debt; but the mortgagor or owner of the property 
paying the tax on mortgaged real property shall be entitled to credit 
on the interest payable on the mortgage for so much of the tax as is 
equal to the tax rate applied to the amount due on the mortgage, 
except where the parties have otherwise agreed, or where the mort- 
gage is an investment of funds, not subject to taxation, or where the 
parties have lawfully agreed that no deduction shall be made from the 
taxable value of the lands by reason of the mortgage.” Debts secured 
by mortgage on real estate taxed in this State are not, in our opinion, 
within the purview of section 13. Such debts cannot be deducted from 
the assessed value of real property, but the mortgagor or owner of the 
property paying the tax, is entitled to credit on the interest payable 
on the mortgage for so much of the tax as is equal to the tax rate ap- 
plied to the amount due on the mortgage. The mortgagor may waive 
this right, but that is a matter of private agreement between the par- 
ties with which the State is not concerned. If the taxpayer wishes an 
allowance for his debts secured by real mortgages, the statute pre- 
scribes the method by which he may obtain it, after expressly provid- 
ing that he cannot deduct such debts from the assessed value of his 
real property. The presumption is that he exercises the right given 
by the statute to claim credit on the mortgage interest for so much of 
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the tax as is equal to the tax rate applied to the mortgage debt. It is 
inconceivable that in addition to taking advantage of this means of off- 
setting his mortgage debt against his liability on real property, the 
Legislature intended that the taxpayer might also use the same debt 
to reduce his tax liability on personal property. It may be argued that 
as a matter of practice real mortgagors usually agree with the mort- 
gagees not to claim the reduction to which the statute entitles them. 
The effect of such agreement, it seems clear to us, is absolutely to 
preclude the taxpayer from using his mortgage indebtedness to reduce 
his liability for taxes. 
The appeal, therefore, is dismissed. 





MISCELLANY 


NEW YORK PROFESSIONAL ETHICS. 


A committee on Professional 
Ethics of the New York County 
Lawyers’ Association is empow- 
ered to answer questions by vir- 
tue of the following provisions of 
the by-laws of the Association, 
Article XVI, Section III: “This 
Committee shall be empowered 
when consulted to advise inquir- 
ers respecting questions of proper 
professional conduct, reporting its 
action to the Board of Directors 
from time to time.” It is under- 
stood that the Committee acts on 
specific questions submitted ex 
parte, and in its answers bases its 
opinion on such facts only as are 
set forth in the question. We 
shall from time to time publish 
some questions and answers as 
reported by the Committee. 

Question: “A gave Mrs. C an 
option on a piece of property. 
She threatened suit for the return 
of the option money. A called on 
his attorney, stated the facts to 
him, asking him to defend him in 
the suit should one be brought. 
The lawyer agreed to do this. No 
payment was made for retainer, 
and none asked as A was abso- 
lutely responsible financially, and 
had had business relations with 


this attorney before under simi- 
lar circumstances. Subsequent to 
this, Mrs. C saw the junior part- 
ner of this law firm, who com- 
menced suit against A. A called 
on the junior partner and pro- 
tested against his taking the case 
against him. The junior partner 
pleaded justification by saying 
that when he commenced suit he 
was ignorant of any arrangement 
between A and his partner, and 
further that there was no pay- 
ment for retainer. 

“First: Was the junior partner 
justified in taking the case against 
A? 

“Second: Could he withdraw 
from the suit and in case the suit 
went on, could the senior partner 
defend A, as per original agree- 
ment between himself and A?” 

Answer: “It is the opinion of 
the Committee, that if in igno- 
rance of A’s relationship with the 
senior member, the junior mem- 
ber took Mrs. C’s case, there was 
nothing in his conduct justifying 
criticism; but upon discovery of 
the fact, each party was disquali- 
hed from acting for either of the 
parties in the controversy.” 

Question: “Does the Commit- 
tee regard the following as proper 
professional conduct: 
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“One of a firm of lawyers for- 
merly occupied judicial position, 
and while a judge he delivered an 
opinion. After his resumption of 
active practice the opinion is cited 
by opposing counsel as control- 
ling and in conflict with a conten- 
tion made by the former judge’s 
firm. In its brief this firm inserts 
the following: ‘It was a member 
of our firm who wrote the opinion 
cited against us. When this mat- 
ter was recently brought to his at- 
tention he gave it as his view that 
the practice which we urge is 
proper, and the motion which we 
make is made with his express 
sanction.’ ” 

Answer: “In the opinion of 
the Committee the reference in 
the brief to the present ‘view’ or 
opinion is improper. It is outside 
the scope of allowable argument.” 

Question: “A is a member of 
the Bar assuming to represent a 
legatee under a will. He offers 
the will for probate at the request 
and procurement of the only 
child of the decedent, who has 
already to his knowledge, an- 
nounced her determination to 
contest and defeat the probate. 
It appears by frank admission of 
A upon the first hearing that he 
will not take any active step in 
support of the probate and the 
duty devolves upon the persons 
named as executors. Upon the 
hearing before the Surrogate on 
the contested issues A co-operates 
with the attorney for the contest- 
ant, advises with him and assists 
in the contest of the will pro- 
pounded by him for his client. 
Does not this constitute unpro- 
fessional conduct ?” 

Answer: “It is the opinion of 
the Committee, that upon the 
facts as stated, A appears to have 
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assumed inconsistent positions in 
offering the will for probate and 
then in co-operating in contest- 
ing its probate. In the absence of 
any further facts which might ex- 
plain and possibly justify the ap- 
parent inconsistency, the Com- 
mittee would consider that the 
duty of A to his client, the lega- 
tee, should preclude him from act- 
ing as stated in the question.” 





VICE-CHANCELLOR RE-APPOINTED. 


On Sept. 16 Vice-Chancellor 
Edmund B. Leaming was re-ap- 
pointed for a term of seven years. 
Mr. Leaming, who is a Republi- 
can, was first appointed by Chan- 
cellor Magie Sept. 21, 1906, to fill 
a vacancy caused by the death of 
Martin F. Gray. Mr. Leaming 
was born at Seaville, Cape May 
County, and is fifty-three years 
old. He was admitted to the bar 
in 1881. 





FRELINGHUYSEN v. BRYAN. 


Speaking of Mr. Bryan and 
his $12,000 poverty plea, recalls 
an incident in the career of Sena- 
tor Frederick T. Frelinghuysen. 
Jacob Vanatta wrote to him ask- 
in his legal services in connection 
with the Central Railroad of New 
Jersey, suggesting a fee of $5,000 
for a court argument—then a 
very large amount. The Senator 
simply directed his secretary to 
reply that his official duties pre- 
vented his giving business mat- 
ters any attention at the time. 
Mr. Frelinghuysen lived hand- 
somely in Newark, with a sum- 
mer place at Raritan, and always 
paid his expenses from his work 
as a lawyer. When he became 
Senator and afterward Secretary 
of State he had a house in Wash- 
ington, entertained splendidly, 
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and gave up his law practice al- 
most entirely. He paid out of his 
savings and never made com- 
plaint. So have others in like po- 
sitions. This was, however, New 
Jersey’s exemplary case. — New- 
ark Sunday Call. 





PAID IN ADVANCE. 


“Now lemme see,” said the rural 
justice, figuring on the back of an 
old envelope. “Your bill will 
come to jest—forty-seven dol- 
lars.” 

“Forty-seven dollars?” echoed 
Wigglethorpe. “Why, Judge, the 
fine for overspeeding is only fif- 
teen dollars.” 

“Ya-as, I know,” said the jus- 
tice. “The thutty-two dollars is 
fer contempt o’ court.” 

“But I haven’t expressed any 
contempt for this court,” pro- 
tested Wigglethorpe. 

“Not yit ye hevn’t,” grinned the 
justice, “but ye will, my friend, ye 
will before ye git a mile out 0’ 
town. I’ve made the fine putty 
stiff so’s t’ give ye plenty o’ room 
to move round in.”—Harper's 
Weekly. 





ONE AT A TIME. 


A Justice of the Peace was hold- 
ing court in a little Missouri town. 
One of the attending counsel 
held against him an old grudge. 
While the Justice was delivering 
an opinion he was interrupted by 
the braying of a jackass without. 

“What noise is that?” shouted 
the Justice, full of suspicion that 
the unfriendly attorney was put- 
ting up a job on him. 

“It is only the echo of the 
Court, your Honor,” said the at- 
torney, smiling. 

Not in the least disconcerted, 
the Justice resumed his delivery. 
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Soon, however, the attorney in- 
terposed with technical objections 
just as the jack brayed again. 

“Hold on!” retorted the retali- 
ating Justice; “one at a time, if 
you please.”—Green Bag. 





OBITUARIES. 


Mr. GEORGE H. HANSON. 


Ex-Surrogate George F. Han- 
son, of Flemington, a member of 
the Bar, died at his residence on 
Sept. 12, of heart trouble, after 
an illness of about two weeks. 
He was out of doors the day be- 
fore his death, feeling then much 
improved. 

Mr. Hanson was admitted to 
the New Jersey Bar as an attor- 
ney February, 1879, and was 
fifty-five years of age at the time 
of his death. For a short time 
after he became a member of the 
Hunterdon County Bar he was 
connected in the practice of law 
with the late Judge Sanderson. 

During the last two or three 
years of the late Peter S. Dalley’s 
Surrogateship, Mr. Hanson, who 
was then studying law, assisted 
in the Surrogate’s office, and 
when Wm. H. Johnson’ was 
elected, in 1879, to succeed Mr. 
Dalley, Mr. Hanson was made 
Deputy Surrogate and has been 
the deputy of every Surrogate un- 
til now, with the exception of the 
term from 1904 to 1909, when he 
was elected Surrogate to succeed 
Judge Paul A. Queen. Serving 
the past four years under Surro- 
gate Bloom as deputy, five years 
as the Surrogate himself, and dep- 
uty five years each under Surro- 
gates Queen, Sproul, Cramer, Al- 
paugh, and the term of about four 
years of Wm. H. Johnson, who 
died before the expiration of his 
term, and Heber C. Belden, who 
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was appointed to fill out the unex- 
pired term, and two or three years 
with Surrogate Peter S. Dalley, 
which did not occupy his entire 
time, it made a connection with 
that office of thirty-six or thirty- 
seven years. His thorough knowl- 
edge of the office, and faithful- 
ness to its duties, made him a 
valuable official, for which he 
was not only rewarded by each 
succeeding Surrogate, by being 
appointed deputy, but by the peo- 
ple, who elected him Surrogate in 
1904. Few men were more widely 
known in Hunterdon County. 

In local affairs of the borough 
he took an active interest, and 
at the time of his death was the 
owner of a large number of 


houses, which he took great pride 
in improving. He was a member 
of the Flemington Baptist Church, 
Darcy Lodge, No. 37, F. & A. M., 


and of Flemington Lodge, No. 94, 
I. O. O. F. 

Mr. Hanson was twice married. 
His first wife was Carrie B. Hal- 
combe, daughter of the late Capt. 
Elisha Holcombe, of Mt. Airy, 
who died in 1885 His secona 
wife was Miss Montgomery, 
daughter of R. A. Montgomery, of 
Lambertville, who died about 
eleven years ago, leaving four 
daughters, who survive their fa- 
ther. 





Mr. CHARLES EDWARD HILL. 


Mr. Charles Edward Hill, re- 
siding at 118 Mt. Pleasant Ave., 
Newark, whose law offices were 
at 23 Broadway, New York City, 
died October 13th, at a private 
sanitarium in Totowa, near Pater- 
He was in his 62nd year. 

Mr. Hill was a native of Wolf- 
boro, New Hampshire, coming 
‘rom there to Newark in 1867. 
ilis father was Charles F. Hill, 


son, 
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who was born in Maine in 1822, 
and who practiced law in that 
state and was a Superintendent of 
Schools in New Hampshire, be- 
coming thereafter a well-known 
lawyer in Newark. ‘The son, 
Charles E., studied law with his 
father and was admitted to the 
New Jersey Bar at the June Term, 
1873, and three years later was 
admitted as counselor. The father 
and son practiced in partnership 
in Newark until 1889, when the 
father died, after which the son 
practiced alone, but, in_ recent 
years, his main office was in New 
York City. 

From 1881 to 1884 and from 
1898 to 1902 Mr. Hill represented 
the Eleventh Ward in the School 
Board of Newark. He was its 
President during the latter four 
years. In 1886 he was elected an 
alderman from the Eleventh Ward 
and served two terms, during the 
latter of which he was council 
President. In 1886 and in 1887 he 
was a member of the Assembly 
and its majority (Republican) 
leader in the latter term. 

For several years Mr. Hill was 
active in the National Guard and 
in 1889 was Judge Advocate Gen- 
eral. He was long a member and 
was past master of St. John’s 
Lodge, F. & A. M., and was a 
Shriner. 

Three sons survive. ‘They are 
Charles G. Hill, of Freehold, 
Long Island; Arthur Edward Hill, 
of New York, and Frederick M. 
Hill, of Newark. Mr. Hill’s wife 
died during the summer just past. 

Mr. Hill was an exceedingly 
genial man, having a large num- 
ber of friends, and, as above 
noted, he took an active interest 
in a number of matters outside of 
his chosen profession. His death 
is a distinct loss to the legal fra- 
ternity. 





